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(A)
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An?r person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area:Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, !J'ee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 207 7, and shall be accom panied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to.be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i)  Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(i)

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office; whichever is later.

(©)
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&
ORDER IN APPEAL

M/s.Mohata Tefxti]e Mill Pvt.Ltd 129, New Cloth Market, leside Raipur Gate, Ahmedabad
380 002 (hereinafter referred to as “the appellant’) has filed the present appeal on dated 30-6-2020
against Order No.ZQ2405200003427 dated 1-5-2020 (hereinafter referred to as "the impugned order)
passed by the Deputy Commissioner, CGST, Division I, Ahmedabad South (hereinafter referred to as

‘the adjudicating authority’).

2. Briefly stated the fact of the case is that the appellant, registered under GSTIN
24AAACM?992C12[-L has filed refund claim for refund of Rs.19,24,708/- in respect of [TC
accumulated on account of inverted tax strﬁéuu‘e under Section 54 (3) of CGST Act, 2017. The
appellant was issued show cause notice bearing number 22404200147371 dated 8-4-2020 proposing
rejection of refund claim on the reason that the till i‘he date of filing the' ITC has not been lapsed and
proof of the same has not been uploaded as per Circular No.56/30/2018-GST dated 24-4-2018. The
aclji.1clicaling authority vide impugned order rejected the refund claim on the reason that the appellant

has not followed the procedure as per Circular No.56/33/2018-GST dated 24-8-2018. .
3. | Béing aggrieved the appellant filed the present appeal on the following grounds :

i.  That linking of instant refund having not followed the procedure of reversal of credit as per
Circular NO.56/33/2018-GST dated 24-9-2018 was misplaced and bad in law and there has
been no connection between the two. :

ii.  That the lapsing of accumulated credit was prescribed in the said Circular. The same was
challenged by certain tax payers before Hon’ble High Court of Gujarat at Ahmedabad as the
same was claimed to be ultra vires by the appellant therein. The matter came to be decided by
the Hon’ble High Court of Gujarat and the reversal of credit as per above Circular was held to
be illegal. In the case of M/s.Shabnam Petrofiles Pvt.Itd Vs UOI, Hon’ble Gujarat High Cour.

" struck down 1113 second clause of Notification No0.20/2018 due to which now the textile units
are not requir ecl to reverse the accumulated ITC. The Order ofHon ble High Court is in force
unless a stay has been obtained or the same is decided otherwise by Hon’ble Supreme Court of
India. As on date there has been no stay and it is now known if the Department has preferred
any appeal or not. That they had not lapsed the credit in the light of judgment of Hon’ble High
Court of Gujarat ; :

iii.  That they had also tendered an undertaking that if the matter is ultimately decided in favor of
revenue they would lapse the credit together with applicable interest thereon;

iv.  That the present application of refund and reversal of credit as per above Circular are two
different indepé{hdent issues and not related to each other;

v. . That such denial of refund is all together different case is illegal, unjust and bad in law ;

vi.  That if the Department is aggrieved having not lapsed the credit, to safeguard the interest of

revenue, there was a need to issue show cause notice/demand notice to them ;

vii.  That in no case refund can be rejected in such ar bmaly manner ;
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ix. That in the same jurisdiction of Ahimedabad South Commissionerate by the other Divisions
refund are being sanctioned to the similarly placed tax payers and hence there cannot be
divergent practice in the same jurisdiction.

X In view of above submissions the appellant requested to set aside the impugned order with

consequential relief.

4, Thereafter the appellant vide their letter dated 9-2-2021 and letter dated 2-6-2021 intimated that
they had preferred another refund application before the jurisdictional Division Office and were issued
another notice on the same issue. Hence they were left with no alternative but to lapse the credit.
Accordingly in order to have refund granted they had lapsed ITC of Rs.2,56,089/- by way of debiting
their ITC account as on 5-2-2021. In view of above, the appellant requested to take out this appeal

from call book for decision.

5. Personal hearing was held on dated 11-1-2022. Shri M.K.Kothari appeared on behalf of the
~ appellant on virtual mode. He stated that he have nothing more to add to their written submission till

date.

0. [ have carefully gone through the facts of the case, gl'Ol_md of appeal, submissions made by the
appellant and documents available on record. In this-case the refund claim was rejected on sole ground
of non-following the procedure prescribed under Circular No.56/30/2018-GST dated 24-8-2018. I have
gone through the said Circular and find that vide said Circular clarification was issued on removal of

restrictions of refund of accumulated I'TC on fabrics.

7. . The background which leads to issuance of said Circular is that vide Notification No.5/2017-
Central tax (Rate). dated 28-6-2017 Governnient has notified certain items, mostly fabrics, for which
refund of accumulated ITC on account of inverted duty structure was not allowed. The said
Notification was amended vide Notification No.20/2018-Central Tax (Rate) dated 26-7-2018. wherein
the said restriction was removed with effect from 1% August 2018 by inserting following proviso to

Notification No.5/2017 :

“Provided that,- (1) nothing contained in this notification shall apply to the input tax credit
accumulated on supplies received on or afier the Ist day of August, 2018, in respect of goods

mentioned at serial numbers 1, 2, 3, 4, 5, 6, 64, 6B, 6C and 7 of the Table below, and

(ii) in respect of said goods, the accumulated input tax credit lying unutilised in balance, afier payment
of tax for and upto the month of July, 2018, on the inward supplies received up to the 31st day of July
2018, shall lapse. .

=

3. In pursuance to above two Notifications, CBIC has issued Circular Nn 3/61‘30[2018 :
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i.  The proviso has to be read with the priﬁcipal part of the-Notification. A comprehensive reading
of amended Notification with Circular makes it clear that the proviso seeks to lapse such I'TC
which is the subject matter of principal notification No0.5/2017 ie. accumulated credit on
account of inverted duty structure in respect of specified fabrics.

ii.  ITC on account of inverted duty structure lying in balance after payment of GST for the month
of July (on purchase made on or before 31* July 2018) shall lapse.

iii.  The ITC amount accumulated on account of inverted duty structure on inputs that would lapse

~ on account of above stated change should be determined as per formula prescribed under Rule
89 (5) of CGST Rules;

iv.  Such amount shall be determined for the month of July 2017 to July 2018 (or for the relevant
period for such fabrics on which refund was blocked subsequently by inserting entries in
Notification No.5/2017) .

v.  This amount shall upon self assessment be furnished by such person in Column 4B (2) of
GSTR 3B return for the month of August 2018, as ITC amount to be reversed for any reason
(others).

vi.  Verification of accumulated ITC amount so lapsed may be done at the time of filing of first
refund (on account of inverted duty structure on fabrics) by such person. Therefore, a detailed

~ calculation sheet in respect of accumulated ITC lapsed shall be prepared by the taxable person

and furnished at the time of filing of first refund claim on account of inverted duty structure.
) Subsequently vide Circular No. 94/13/2019-GST dated 28-3-2019 it was also clarified that the
lapsed credit should be reversed in GSTR3B return or lhrougﬁ Form GST DRC -03 for the month of
August 2018 and in case of reversal of credit subsequent to the due date of filing of the return in
FORM GSTR-3B for the month of August, 2018, interest under sub-se.ction (1) of section 50 of the

CGST Act on the amount which has been reversed belatedly is to be paid.

10.  In view of above Notifications and Circulars it is clear that the registered persons engaged in
supply of notified goods, on which restriction for refund of ITC accumulated on account of inverted
tax structure was removed, need to determine the credit that would lapse as on 31-7-2018 and pay the
same in the month of August 2018 itself for being eligible to claim refund from August 2018 onwards.
[n the subject case, it is.not disputed that the appellant is engaged in supply of notified goods on which
entitlement of refund under Section 54 (3) was removed vide Notification NO.20/2018 ; it is also not
disputed that the appellant has not determined the credit lapsed as on 31-7-2018 and not paid the same.
The contention of the appellant for not doing so is that Hon’ble High Court of Gujarat in its judgment
in the case of M/s.Shabnam Petrofils Pvt.Ltd Vs UOI has struck down the second clause of
Notification No.20/2018 and hence they were not required to reverse the accumulated ITC. [ have also
gone through the above case law and find that in the said case, Hon’ble High Court vide its Order
dated 17-7-2019 held that proviso (ii) of the opening paragr uph 0}’ the Notification NO.5/2017-CT
(fu.ffe) dated 28-6-2017 inserted vide Notification No. 2()’2018{@!’ (&m‘%é).-}fc{ied 26-7-2018 is ex-facie

invalid and liable to be Sn ike down as being without any aurho it
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11.  Apparently, as per above order, the proviso (i) which provide for lapse of ITC as on 31-7-2018
has been made inoperative and hence I find that the contention of the appellant that they are not
required to reverse the ITC in terms of above Circular is factually correct at the material time.
However, it is observed that Government has filed has filed SLP ( C)No0.028621/2019 on dated 3-12-
2019 before Hon’ble Supreme Coutt against the. decision of Honb’le High Coutt, and Hon’ble

Supreme Court has also granted stay from operation of Hon’ble High Court of Gujarat.

12. I further notice that since the issue involved in the appeal is sub judice before Hon’ble Supreme
Court, in terms of CBIC Circular No.162/73/95-CX dated 14-12-1995 read with CBIC Circular
N0.1053/2/2017-CX dated 10-3-2017, the subject appeal was transferred to call book on 30-9-2020 till

final disposal of appeals by Hon’ble Supreme Court.

13.  However, in view of appellant’s their letter dated 9-2-2021 and 2-6-2021 intimating reversal of
lapsed ITC and their request to take this appéal from call book for decision, a report was called for
from adjudicating authority, who vide letter File No. V/16-04/Reb-Ref/Div 1/Misc/2019 dated
13-8-2021 intimated that the appellant has lapsed ihé ITC unconditionally; that the appellant has fully
complied the conditions of Circular No.56/30/2018-GST dated 24-8-2018 as well as Circular
N0.94/13/2019-GST dated 28-3-2019; that the issue of lapse of ITC is sorted out and settled for this
particular claim. On the basis of above report this appeal was retrieved from call book on dated 7-10-

2021 for decision.

14.  In view of aEd‘ve course of events, I find that at this stage of proceedings the sole ground for
rejection of refund claim stand complied and fulfilled by the appellant and no other issue againsl
admissibility of refund is prevalent in this case. Under the above circumstances I hold that the
appellant is entitled for refund claimed by them. Accordingly 1 allow the appeal and set aside the

impugned order.
e{Lﬂ‘[Eﬁum‘c{G’faﬂ 18 3rdle w1 Muert Suled adds A Fav‘tﬂ“ﬂ“ﬂ% |

15.  The appeal ﬁiec by the appellait stands disposed of in above terms. / X

( l i .,\ \fk
~(Mihir R'lyka)
Additional Co.n'lmlsszonel (Appeals)
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